
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   10/24/19 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC15-01440 
CASE NAME: WITT VS. DISCOVERY BUILDERS 
HEARING ON MOTION TO DISQUALIFY COUNSEL 
FILED BY BRIGHTON STATION INVESTMENT PROPERTIES LLC 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to December 5, 2019 at 9 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01199 
CASE NAME: VINNIE KALSI VS. DISCOVERY BUILDERS 
HEARING ON MOTION TO DISQUALIFY COUNSEL 
FILED BY DISCOVERY BUILDERS, INC., BRIGHTON STATION 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to December 5, 2019 at 9 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00415 
CASE NAME: HOLMAN VS. AMERICAN SUGAR REFINING 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY JOHN HOLMAN 
* TENTATIVE RULING: * 
 
Hearing required. 

Plaintiffs seek preliminary approval of a class-action and PAGA settlement resolving two 

related matters (Brown and Holman), in each of which it is alleged that defendant American 

Sugar Refining, Inc., violated various wage and hour law requirements.  Specifically, plaintiffs 

allege that wage statements did not accurately identify the proper rate of pay when double 

overtime wages were paid. 

A. Terms of the Settlement. 

The gross settlement amount is $240,000. 

The settlement was negotiated with the assistance of an experienced mediator. 

Notice of the PAGA claims was provided to the Labor & Workforce Development 

Agency.  The record does not show that notice of the settlement motion has been provided to 

the LWDA.  

Plaintiff estimates that there are 90 members of the class.  Class members will not be 

required to file a claim. 
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The agreement contains a release, which essentially releases all claims that were or 

could have been brought in the Brown and Holman cases.  (Settlement, Par. 18.)  The Court 

notes that with respect to PAGA claims, this plaintiff had the legal capacity to bring only those 

claims that had been alleged in the PAGA Notice. 

Attorney fees would be one-third of the gross recovery, i.e., $80,000, with counsel’s 

costs of no more than $12,500.  Settlement administrative costs would be no greater than 

$10,000. 

$10,000 would be allocated as a PAGA penalty.   

Class representative Raymond Brown would receive a $10,000 representative payment. 

B.  Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of meaning class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code Section 2699(l).)  The Court’s review, however, is 
somewhat hampered by the lack of guidance in the statute or case law concerning the basis 
upon which a settlement may be approved.  The Court has found no binding authority, but one 
federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 
2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action settlements that 
included PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in 
PAGA penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum 
value.  As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a 
special responsibility to their fellow aggrieved workers who are effectively bound by any 
judgment. [citation omitted]  Such a plaintiff also owes responsibility to the public at large; they 
act, as the statute’s name suggests, as a private attorney general, and 75% of the penalties go 
to the LWDA ‘for enforcement of labor laws . . . and for education of employers and employees 
about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA 
itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
this case is not a class action, the “fair, reasonable, and adequate” standard may not apply, but 
the LWDA’s view that “the relief provided for under the PAGA be genuine and meaningful” does 
apply.  The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise 
would result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, 
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citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 
“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, supra, 141 
Cal.App.4th at 63.) 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

C. Analysis. 

Plaintiffs have provided no analysis of how the recovery compares to the potential 

liability.  They state that potential liability for statutory penalties is $1.210 million, pursuant to 

Labor Code sections 226(e) and 226.3.  (See Rosenthal Decl., Pars 18, 19.) They note case law 

holding that a settlement may constitute a small portion of the potential liability yet still be 

reasonable.  This is particularly so with respect to civil penalties (as opposed to back wages), 

which may be reduced by the Court for reasons set forth in Labor Code section 2699(e)(2).  

While the standard of review tilts in favor of approving a reasonable compromise, plaintiffs have 

provided no justification or analysis of its basis.  Presumably, counsel can provide an 

appropriate explanation. 

A more substantive problem is created by the allocation of the settlement fund.  The fund 

is stated to be civil penalties under the Labor Code, not back wages under Labor Code section 

558.  Labor Code penalties under sections 226(e) and 226.3 must be apportioned 75% to the 

LWDA and only 25% to the plaintiffs.  (Labor Code § 2699(i).)  (The issue here is not whether 

back wages can be recovered in a PAGA action (see ZB, N.A. v. Superior Court (Lawson) 

(2019) 8 Cal.5th 175), both because plaintiffs have filed a class action and because the plaintiffs 

do not even assert that the penalties here are back wages that could be recovered under 

section 558.)  Nor do the moving papers in assert any facts from which it could be determined 

that any member of the class actually was underpaid. 
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Finally, if the only relief obtained in the case is civil penalties awarded under PAGA, 

there appears to be little basis for certifying a class, even for settlement purposes. 

D. Hearing. 

Accordingly, the parties should be prepared to address these two issues concerning 

the penalties at the hearing. 

In addition, the parties should address the apparent failure to notify the LWDA of 

the settlement. 

Attorney fees and the class representative payment ordinarily are reviewed by motion 

submitted in conjunction with a motion for final approval, and sufficient information is provided at 

that time to perform a lodestar cross-check.   This cannot be addressed until the nature of the 

recovery is established, however, because any portion designated as a civil penalty must be 

apportioned as provided in Labor Code section 2699(i), and would not be subject to a common 

fund attorney fee award.  (Since PAGA authorizes a fee award, the parties may negotiate the 

amount of a fee award separately from the penalty amount.) 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00603 
CASE NAME: WANG VS. BRANAGH DEVELOPMENT 
HEARING ON MOTION TO STRIKE INTERVENOR COLONY SPECIALTY’S X-COMP. 
FILED BY VICTORY FIRE PROTECTION, INC. 
* TENTATIVE RULING: * 
 
 
Cross-Defendant Victory Fire Protection, Inc. and Michael Frank Slocum’s motion to strike the 

cross-complaint of Colony Specialty is off calendar as moot.  See ruling on line 5. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00603 
CASE NAME: WANG VS. BRANAGH DEVELOPMENT 
HEARING ON DEMURRER TO CROSS-COMPLAINT of COLONY SPECIALTY 
FILED BY VICTORY FIRE PROTECTION, INC. 
* TENTATIVE RULING: * 
 
 
Cross-Defendant Victory Fire Protection, Inc. and Michael Frank Slocum’s demurrer to the 

cross-complaint of Colony Specialty is sustained without leave to amend.  

Colony Specialty is an insurance company that is involved in this litigation because its insured, 

Nelson Drywall Systems, Inc., was named in the cross-complaint filed the by general contractor, 

Branagh Development. Colony filed an answer as an intervenor in this case. At the same time, 
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Colony filed a cross-complaint for indemnity, contribution and declaratory relief seeking 

indemnity and/or contribution from the general or various subcontractors.  

Victory demurred to Colony’s cross-complaint arguing that Colony does not have standing to 

bring these claims. Victory argues that Colony’s cross-complaint is one based on subrogation 

because Colony’s insured, not Colony, was sued in this case. Victory points out that Colony’s 

insured, Nelson Drywall, is a suspended corporation. (Victory RJN 3.) A suspended corporation 

may not prosecute or defend a civil action. (Rev. & Tax Code §23301.) Therefore, Victory 

concludes that since Nelson Drywall is a suspended corporation it cannot bring a claim for 

indemnity and contribution and therefore, Colony is also prevented from bringing such claims 

based on its rights of subrogation.  

It is clear that Colony has a right to intervene in this matter to protect its own interest to seek 

equitable contribution from the other parties. In Truck Ins. Exchange v. Superior Court (1997) 60 

Cal.App.4th 342, the court held that an insurance company can bring its own claim for equitable 

contribution because it is an entirely different claim than one based on subrogation. (Id. at 350.) 

The court also noted that the insurance company’s claim could not be based on the rights of its 

insured because the insured was a suspended corporation. (Id. at 349.)  

Colony does not contest the fact that Nelson Drywall, a suspended corporation, may not bring a 

cross-complaint for indemnity and contribution. Colony argues that it’s cross-complaint for 

indemnity and contribution is permitted under Revenue and Tax Code section 19719(b).)  

Section 19719(a) makes it a misdemeanor for any person who exercises the powers, rights, and 

privileges of a suspended corporation. Section 19719 was amended in 1998 (after Truck) to 

create an exception for insurance companies. Subsection (b) states that: “This section shall not 

apply to any insurer, or to counsel retained by an insurer on behalf of the suspended 

corporation, who provides a defense for a suspended corporation in a civil action based upon a 

claim for personal injury, property damage, or economic losses against the suspended 

corporation, and, in conjunction with this defense, prosecutes subrogation, contribution, or 

indemnity rights against persons or entities in the name of the suspended corporation.” (Rev. & 

Tax Code §19719(b) (Emphasis added).) 

Colony argues that the language in section 19719 means that it is permitted to bring a cross-

complaint for indemnity or contribution. This argument fails.  

Kaufman & Broad Communities, Inc. v. Performance Plastering, Inc. (2006) 136 Cal.App.4th 

212 explained that “[w]hile the enactment of [19719(b)] exempted insurance companies from 

penal sanctions for participating in such litigation, it did not remove the disability applicable to 

suspended corporations under section 23301 nor did it authorize a new form of participation in a 

lawsuit—neither as a party nor intervener.” (Id. at 220.) The court went on to explain that “ the 

only manner in which the insurer may exercise those powers [of a suspended corporation] is by 
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intervening in the lawsuit under Code of Civil Procedure section 387 and asserting any defenses 

on behalf of its insured.” (Ibid.)  

Similarly, in Travelers Property Casualty Co. of America v. Engel Insulation, Inc. (2018) 29 

Cal.App.5th 830 the court explained that “[s]ection 19719, subdivision (b) is a clear exemption to 

the penalty provision in subdivision (a). Thus, it clarifies that an insurer who, properly or 

improperly, prosecutes a subrogation claim will not be penalized for doing so.” (Id. at 837.) 

The court also noted that “an exception to the penalty provision in section 19719 does not 

disturb the foundation of Truck. Accordingly, Truck is still cited for the proposition that an insurer 

may not ‘pursue a subrogation recovery if the insured is itself barred from filing suit.’ 

[Citation.]” (Id. at 837.)  

Colony attempts to distinguish Kaufman and Travelers because they did not deal with the exact 

situation here where an insurance company files an answer in intervention and also a cross-

complaint for indemnity and contribution. It is true that neither case involved the exact same 

scenario that is presented by this case. And that Travelers did not address the exact issue 

presented here. It explained that “we do not address whether an insurer who has intervened to 

protect its own rights could, in that context, essentially prosecute the subrogated rights of its 

suspended insured. (See Truck, supra, 60 Cal.App.4th at p. 350 [‘[I]f Truck is merely proposing 

to ‘stand in the shoes’ of [its insured] for the purpose of opposing [the other insurers'] actions to 

rescind their insurance policies, Truck is hobbled by [its insured]'s suspension’ (italics added)].)” 

(Travelers, supra, 29 Cal.App.5th at 837.) 

The problem for Colony is that Kaufman and Travelers are clear that Revenue and 

Tax Code section 19719(b) exempts Colony from a penalty for bringing a claim for indemnity 

and contribution, but that section does not allow Colony to bring claims for indemnity 

and contribution.  

Colony’s reliance on a portion of the legislative history of the amendment to section 19719 

does not convince the Court that Colony’s position is correct. Colony points to language in the 

legislative history where the author seems to indicate that insurance companies should have 

the right to collect damages. (See Colony RJN F.) The problem for Colony is that the statutory 

language does not clearly indicate an intent to create an affirmative right of action in this 

instance. In addition, Kaufman and Travelers make it clear that the amendment to section 19719 

removes only the penalty for insurance companies.  

Therefore, the Court must follow the normal the rules that apply to suspended corporations 

when deciding if this cross-complaint is proper. A suspended corporation cannot prosecute or 

defend an action. (Rev. & Tax Code §23301.) Thus, Nelson Drywall, a suspended corporation, 

cannot bring a claim for indemnity and contribution. (Victory RJN 3.) Colony’s cross-complaint is 

based on subrogation and therefore, Colony stands in the shoes of Nelson Drywall. (See, 

Travelers, supra, 29 Cal.App.5th at 835 [“The subrogated insurer is said to ‘ “ ‘stand in the 

shoes’ ” ’ of its insured”.].) Consequently, Colony is prevented from bringing a claim for 

indemnity and contribution; at least while Nelson Drywall remains a suspended corporation. This 
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ruling is limited to Colony ability to bring a cross-complaint to seek indemnity and contribution. 

The Court takes no position at this time on whether Colony could obtain contribution or set offs 

as part of its defense in this case.  

Although Colony has asked for leave to amend, it has not offered additional facts it could allege 

that would change the Court’s analysis here. Thus, the request for leave to amend is denied.  

Victory’s requests for judicial notice are granted. Colony’s requests for judicial notice are 

granted. These requests were unopposed and are matters that are appropriate for judicial 

notice. The Court notes that Colony did not appear to object to the Court taking judicial notice of 

the tentative ruling issued in Bankett v. Beazer Homes Holdings Corp., but noted that a ruling 

from another superior court is not binding on this Court. 

  

 6.  TIME:  9:00   CASE#: MSC18-01132 
CASE NAME: SCHWENDEMAN VS. TRAVEL STAFF 
HEARING ON MOTION TO COMPEL ARBITRATION & DISMISS OR STAY PROCEEDINGS 
FILED BY CROSS COUNTRY HEALTHCARE, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a petition to compel arbitration (the “Petition”) filed by Defendant Cross 

Country Healthcare, Inc. and Defendant Cross Country Staffing, Inc. (collectively, “Defendants” 

or “Cross Country”). The Petition relates to the First Amended Complaint (“FAC”) filed by 

Plaintiff Connie Schwendeman (“Plaintiff”). The FAC alleges causes of action for (1) failure to 

pay overtime (Labor Code §§ 510, 1194) (against Cross Country only); (2) failure to furnish 

accurate wage statements (Labor Code § 226) (against Cross Country only); (3) unfair business 

practices (Bus. & Prof. Code § 17200 et seq.) (against Cross Country only); (4) waiting time 

penalties (Labor Code § 203) (against Cross Country only); and (5) representative PAGA claim 

for civil penalties (Labor Code §§ 558, 1197.1, 2699) (against Travel Staff, LLC only). 

For the following reasons, the Petition is granted. 
 
Factual and Procedural Background 

Plaintiff alleges in her FAC that “Travel Staff, LLC is a healthcare staffing company that Cross 

Country Healthcare, Inc. and Cross Country Staffing, Inc. designate as the nominal employer of 

hourly healthcare professionals for short-term travel assignments at healthcare providers 

throughout California[.]” (FAC at ¶ 2.) She defines these persons as “Travelers.” (Id.) She further 

alleges that Cross Country “are the actual employers” of healthcare professionals for short-term 

travel assignments “because they exercise control over Travelers’ wages, hours, and working 

conditions, and implemented the policies that caused the Labor Code violations alleged herein.” 

Id. at ¶ 3. 

Both parties agree that on March 23, 2017 Plaintiff Connie Schwendeman executed and entered 

into a written arbitration agreement with Travel Staff LLC. (See Dusseault Decl. ISO Petition at 
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¶ 6, Ex. A; see also Pawlenko Decl. at ¶ 2, Ex. 1.) It is undisputed that the Cross Country 

Defendants are not a signatory to this agreement. 

Defendants petition on the grounds that (1) Plaintiff is estopped from avoiding arbitration 

because her class claims against Cross Country arise out of her employment relationship with 

Travel Staff; and (2) under the agency exception Cross Country may enforce the 

Schwendeman/Travel Staff arbitration agreement.  

On a prior Complaint, this Court ordered Plaintiff to arbitrate her individual claim for unpaid 

wages under Labor Code § 558 with Defendant Travel Staff. Plaintiff has since abandoned that 

claim, but the FAC brings multiple individual and representative Labor Code Claims against the 

Cross Country Defendants.  

Analysis 

Plaintiff does not dispute the validity of the arbitration agreement between herself and Travel 

Staff. Instead, the parties dispute whether Cross Country, a non-signatory to that agreement, 

may enforce it against Plaintiff for her Labor Code claims.  

Equitable estoppel 
 

The test for applying equitable estoppel to an arbitration agreement is whether the causes of 

action are intertwined with the contract containing the agreement. (Turtle Ridge Media Group, 

Inc. v. Pacific Bell Directory (2006) 140 Cal.App.4th 828, 835; accord, Garcia v. Pexco, LLC 

(2017) 11 Cal.App.5th 782, 786.) 

Though unclear, Plaintiff’s opposition argument appears to be that her employee handbook 

agreement includes a judicial forum clause and, therefore, Cross Country is precluded from 

asserting the arbitration agreement against Plaintiff. Plaintiff’s reliance on Goldman v. KPMG, 

LLP (2009) 173 Cal.App.4th 209 for this argument is unavailing.  

Here, Plaintiff’s claims against Defendants arise out of her employment with Travel Staff. 

Plaintiff alleges that “Cross Country Healthcare, Inc. and Cross Country Staffing, Inc. are the 

actual employers of Travelers because they exercise control over Travelers’ wages, hours, and 

working conditions, and implemented the policies that caused the Labor Code violations alleged 

herein.” FAC at ¶ 3. Plaintiff’s claims against Defendants are “rooted in [her] employment 

relationship with” Defendant Travel Staff, and the governing arbitration agreement expressly 

includes employment-related disputes. (See Dusseault Decl. ISO Petition at ¶ 6, Ex. A; see also 

Pawlenko Decl. at ¶ 2, Ex. 1.) This is distinct from Goldman, where the plaintiffs’ claims did not 

rely upon, and were not dependent or inextricably bound up with, the contractual obligations of 

the agreements containing arbitration provisions. 

As a consequence, Defendants are entitled to compel arbitration of Plaintiff’s claims against 
them under the arbitration clause in Plaintiff’s contract with Travel Staff. 
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Agency exception 
 

As a separate and independent ground for compelling arbitration, Defendants argue that 

the agency exception permits them to invoke the arbitration agreement between Plaintiff and 

Travel Staff. 

The agency exception is another exception to the general rule that only a party to an arbitration 

agreement may enforce it. (Garcia, supra, 11 Cal.App.5th at 788 [non-signatory could compel 

arbitration because all plaintiff’s claims were “intimately founded in and intertwined with his 

employment relationship with Real Time,” with whom he agreed to arbitrate “any dispute.”].) 

An agent of a signatory, though he or she did not sign the arbitration agreement, can enforce an 

arbitration agreement or can be compelled to arbitrate. This rule is based on equitable 

principles. (See Vasquez v. San Miguel Produce, Inc. (2019) 31 Cal. App. 5th 810, 816 

[coemployer relationship and identity of interest with regard to mutual employees allowed 

defendant to compel arbitration of employment dispute as agent].) “[W] hen a plaintiff alleges a 

defendant acted as an agent of a party to an arbitration agreement, the defendant may enforce 

the agreement even though the defendant is not a party thereto.” (Thomas v. Westlake (2012) 

204 Cal.App.4th 605, 614 [“[A] plaintiff's allegations of an agency relationship among defendants 

is sufficient to allow the alleged agents to invoke the benefit of an arbitration agreement 

executed by their principal even though the agents are not parties to the agreement.”].)  

Plaintiff does not meaningfully engage with this authority in Opposition. The sum of her 

argument appears to be an attempt to distinguish the arbitration clause at issue. Unfortunately, 

Plaintiff does not have any California authority in support of this argument. Furthermore, her 

attempt to draw a distinction between agency and alter ego is also bereft of support. 

Here, Plaintiff alleges that “Travel Staff, LLC has no supervisors or managers, and relies 

exclusively on Cross Country Healthcare, Inc. and Cross Country Staffing, Inc. for all services 

related to the employment of Travelers.” FAC at ¶ 2. Plaintiff further alleges that “Cross Country 

caused Travel Staff, LLC, acting on Cross Country’s behalf, to violate Labor Code sections 201 

and 501.” Id. at ¶ 49. These allegations are consistent with an agency theory of liability. 

Furthermore, the Court notes that the original Complaint had explicit agency allegations at ¶ 5: 

“each of the defendants was the agent, servant and employee of each of the other defendants, 

and in connection with the conduct hereinafter alleged, was acting within the scope of such 

agency and employment, and each defendant ratified each and every act, omission and thing 

done by each and every other defendant named herein.” These allegations are sufficient to 

support the agency exception. 

For this additional reason, Defendants are entitled to compel arbitration of Plaintiff’s claims 
against them under the arbitration clause in Plaintiff’s contract with Travel Staff. 
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 7.  TIME:  9:00   CASE#: MSN19-1826 
CASE NAME: PETITION OF THAMES TIGER LLC 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY THAMES TIGER LLC 
* TENTATIVE RULING: * 
 
Hearing required. On the current record, the Court cannot conclude that “[t]he transfer is in the 

best interest of the payee” as required by Insurance code section 10139.5(a)(1).  The Court 

would like the following issues addressed: 

What are the payee’s current assets and income? 

How does payee support his minor child? 

How much of the payments will remain if the requested transfer is granted? 

If the proposed two-unit housing project is financially viable, can payee obtain commercial 

financing for it? 

How detailed are the current plans for the project?  Is it possible that the funds would be used 

for something else? 

Does the payee have other assets from which the project could be funded?  

Does the payee have experience in developing projects of this nature? 

 

 

 
ADD-ONS 

 

 8.  TIME:  9:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
SPECIALLY SET HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
SET BY COURT 
* TENTATIVE RULING: * 
 

Denied. 

The complaint adequately alleges that plaintiff purchased the property at a trustee’s sale 

held in compliance with the Civil Code, as trustee for the certificate holders of the trust in which 

the deed of trust was held, and attaches a copy of the trustee’s deed upon sale.  Plaintiff further 

alleges that a three-day notice to quit was served on defendants, and that defendants did not 

vacate the premises. 

Mitchell Smith asserts a variety of defects in the complaint going largely to the legal 

capacity of the plaintiff to bring the action.  To the extent any of these issues are relevant to the 

case, they are matters that would need to be proven at trial.  For purposes of a motion for 
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judgment on the pleadings, plaintiff’s allegation that it purchased the property at a trustee’s sale 

is sufficient. 

 

 

9.  TIME:  9:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
SPECIAL SET HEARING ON ORDER TO SHOW CAUSE FOR PLAINTIFF’S  COUNSEL 
SET BY COURT 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 

10.  TIME:  9:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
SPECIALLY SET HEARING ON ORDER TO SHOW CAUSE FOR ATTY. JAMES IMPERIALE  
SET BY COURT 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 

11.  TIME:  9:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
SPECIALLY SET HEARING ON ORDER TO SHOW CAUSE FOR MITCHELL SMITH 
SET BY COURT 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 

12.  TIME:  9:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
SPECIALLY SET HEARING ON CASE MANAGEMENT CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 

 


